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Preliminary Statement 

Deryl WiiHuii uppeulN fioin u jiKlKtiient of conviction 
entered on March 1, 1974, m the Uni(«-<l States District 
Couri for the Southern District of New V»)rk, followin|r a 
two-day trial ladore the llonomltlc Morris 11 Lasker, l.’nitcd 
States District Judge', and a jury. 

Indictment S-74 (’r. 'AH was tiled on January 14, 1974, 
in two counts. Count (>ne chargee! ele'fenelant Deryl VVilsem 
and eithers to the Grand Jury unknown with eeenspiring tee 
distribute narcotics, in viedation of Sectiem 84<i e>f Title Jl, 
United States Ceede*. Count Two charge'el Deryl Wilse.n 
with iieesse'ssing with intent to distrihute, ami elistrihuting, 
appreixiinately fio.l grams e»f hei'oin hyelreechleirieh', in vie>- 
latiem eef Swtions 81-’, 84i(u)(l), anel 841(h)(1)(A) e.f 
Title ill, Unitc'd State's Ceede. 

The trial against eh'lenelant W’ilseen commeneeel eui Janu¬ 
ary 16, 1974 anel couclude'd on January 17, 1974, when the 
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jury returned u verdict of guiltly on Count One and ac¬ 
quittal on Count Two. On March 1, 1974, Judge LaHker 
sentenced Wilson to the custody of the Attorney Oeneral 
for treatment and supervision as a youth offender, pursuant 
to Sections 5010(b) and 5017(c) of Title 18, United States 
Code. Wilson is presently free on bail pending the outcome 
of this appeal. 


Statement of Facts 
The Government's Case 

The Government's case against defendant Wilson was 
based, in large part, on the testimony of an undercover 
agent, William Simpson. Simpson testified that, on May 
21, 1973, following a telephone call nlaced by a paid infor¬ 
mant, Sam, he and Sam went to Singleton's Bar, located at 
122nd Street and Eighth Avenue in New York City, At 
the bar, Sam introduced the undercover agent to the defen¬ 
dant (Tr. 25-30).* 

Simpson asked the defendant Wilson if he had the one- 
eighth kilogram of heroin, and Wilson replietl that the 
heroin should be delivered in the bar within the hour and 
that it would cost $4,500. Simpson and Sam left the bar 
and returned in about an hour. Upon their return, the 
defendant stated that the heroin had not yet arrived, but 
again said that it should be there within the hour (Tr. 
31-32). 

Simpson and Sam remained in the Itar, and while they 
were waiting for (he heroin to arrive, the defendant told 
Simjison that he made close to $1,500 per week selling 

* Appellant provided the Government with no notice of what 
he intended to include in the appendix, nor did he serve a desig¬ 
nation on the Government, as required by Rule S0(b), Federal 
Rules of Appellate Procedure. Since not all of the testimony 
upon which the Government relies is contained in the appendix, 
citations herein are to the trial transcript. 
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heruin, and that ho paid the uwnei- (if the bur f'JOO (hm- week 
to permit him to Nell heroin in the bar. The defendant also 
ahowed BimpHon Nome small cellophane paekaKcs, stating 
that they contained heroin. The defendant sold several of 
these packages to various individuals who came into the bar. 
while Bimpson waited. The defendant Wilson bragged to 
Bimpson that he made a lot of money at the bur, and Ik* 
showed Simpson a roll of flOO and fHO bills, which Biinpson 
cstimatcsl to total |1,509 (Tr. 32-33). 

After about an hour, two men arrived at the bar. The 
defendant spoke with them briefly, and then came over to 
Simpson and asked for the f4,500. Simpson asked for the 
heroin, and the defendant said “1 just want to count the 
money and make sure everything is okay.” Simjison re¬ 
trieved the money fi*om the trunk of his car, and then 
counted it out in the men’s room of the bar while the 
defendant looked on. After satisfying the defendant that 
he had the »4 ,500, Simpson and Sum follow(*d the defendant 
and the two men who bad just arrived out of the bur and 
into an apartment building next dour to the bur (Tr. 
34-35). 

After entering the apartment building, the two men 
immediately went up the stairs. The defendant told Simp- 
sun and Sam to wait in the corridor, and then also went 
upstairs. In about tive minutes, one of the two men came 
downstairs and went directly out of the building. About 
two minutes later, defendant Wilson came downstairs utid 
uskt‘d for the $4,500. Simpson gave him the money. Wilson 
walked half way back up the stairs, and someone handed 
him a package. Wilson came back down, and he and 
Simpson and Sain walked out of the litiilding and got into 
Simpson’s car (Tr. 35-36). 

In the cur, Wilson gave the package, which contuim*!! 
h(*roin, to Simpson. Wilson tidd Simpson that next time 
une to New York, he should not come to the bur t<u 
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purchaHe heroin in large quantities, because one of the 
junkies might try to rob him. Wilson said that Simpson 
should call him at home to arrange a different meeting 
place. Wilson also said that the heroin would take ti four 
or five cut, and that Simpson should call him and le* him 
know how the package was. Wilson then got out of the 
car and Simpson drove away (Tr. 36-37, 202-206). 

Special Agent Robert Grant and Assistant United States 
Attorney Michael Mukasey testified to admissions of the 
defendant at a post-arrest interview. After l)eing a«lvised 
of his rights, Wilson was asked if he were willing to make 
a statement, and be replied: “Sure, it don’t make no dif¬ 
ference, they caught me.” He went on to say that “A guv 
came to me and said he wanted heroin. I said wait a week. 
He came back and I got it for him from a dude named 
Sugar. This happened at 122nd and 8th Avenue in a bur. 
The transaction went off outside in the hallway. Alsmt 
four ounces and some involved. This happened sometime 
around the end of May” fTr. 123-129, 179-184, 291; OX 4). 

Th« Def«nM CaM 

Deryl Wilson testified in his own behalf and was the 
only defense witness. 

On direct exuu ination, Wilson testified that 'le was at 
Singleton’s Bar on May 21, 1973 when Simpsra and Sam 
arrived. Sam called Wilson aside and said “Look, just be 
cool and I am sure you will make lots of money.” Sum had 
made arrangements with two fellows who Wilson thought 
must be “robber dudes.” Wilson didn’t want to have any¬ 
thing to do with them, but Ham came back and said “No. 
they are not going to rob, everything is cool, just go ul«)ng 
with it” (Tr. 218-220). 

One of the two fellows told Wilson that he would Is* 
given 1500 to split with Sam. All he had to do was go into 
the bathroom with Simpoon to verify that Simjison had the 
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iiiuiu'y. WiiHun di«! that, anti then reported buck tt) the two 
fellowH. Later on, he got curious and went out tt» the cm 
when Kani opened the package. It was “brown dope,” un¬ 
like the white heroin introduced into evidence at liial (Tr 
221-223). 

Wilson denied that he dealt in drugs, and that he niaile 
a statement to Mr. Mukasey concerning dealing in drugs 
(Tr. 224, 226). 

On cross examination, Wilson testitieil that he ditl not 
know that Bam was going to be at the bur that day, or that 
there was going to be a sale of narcotics. Wheti he was 
asked to verify that Simpson had |4,.')()(», Wilson realized 
that Simpson expected to purchase some iiai-c-otics. but 
thought that Simpson was going to la* sold some (lour or Is- 
robhed (Tr. 260-262). 

Wilson “got kind of shaky, you know, because I tigureii 
Homeboily was going to get hurt,” but he went along with it 
because “All I have got to do is tell them okay and get the 
money.” After watching Simpson count out the money iti 
the bathroom, Wilson went to the apartment building hall¬ 
way “to look out for the interests of my money. I sup- 
IKm<-d (sic) to get fSOO.” In the hallway, one of the two 
felhtws handed a package to Sam, and Sam gave him some 
money. Wilson then walkwl out to the car with Simpson 
and Sum, and sat in the car while Sam took a “blow" of 
the heroin (Tr. 264, 270-278). 

Wilson also testified that Sam iiud prop«»sed to s(dl Hour 
t«t a narcotics purchaser on several prior occasions. Wilson 
refused to become involved liecaiise he was afraid he might 
Im‘ killed. He was not afraid to watch Simpsim <ount out 
the money in the Itathroom, or be in the hallway or in the 
car on May 21, 197.3, however, because he was not going to 
handle the merchandise (Tr. 264-261^, 278-2791. 
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ARGUMENT 
POINT I 

Th«r« was ample evidence of defendant's par¬ 
ticipation in a conspiracy to distribute narcotics to 
support the jury's verdict. 

The evidence at trial wae mure than eufflcient to sup¬ 
port the jury’B verdict that Wilsou was engaged in a 
conspiracy to distribute narcotics. Wilson agreed to sell 
the undercover agent Simpson an eighth of a kilogram 
of heroin. While awaitiug its delivery, Wilson bragged 
about his lucrative narcotics dealings, flashed a large sum 
of cash, and displayed some cellophane packages allegedly 
containing heroin. The subsequent arrival of two un- 
identifled men at the bar immediately led to Wilson’s 
demand to see Simpson's money. After a trip to the 
bathroom to count the money, Wilson and Simpson left 
the bar with the two men. They all entered an adjacent 
apartment building together. Subsequently, on the apart¬ 
ment stairs, someone hande<l Wilson the package of heroin, 
which Wilson delivered to Simpson in the car. 

Wilson’s own testimony corroborated significant details 
of the Government’s case. Wilson admitted that he agreed 
to assist the “two fellows” by making sure that Simpson 
bad 94,.’)00, and that he was to receive a share of f.’SOO for 
bis trouble. He also admitted going to Simpson's car to 
take a look at the heroin. He attempted to maintain that 
he was not involved in the narcotics transaction, however, 
on the ground that he was not the one who physically <le- 
livered the heroin to Simpson.* This position is, of course, 
factually and legally incorrect. 

*It was not until midway through cross-examination that 
Wilson asserted that he thought the “two fellows" were going to 
sell Simpson flour, rather than heroin. However credible this 
assertion might still appear to defense counsel, the jury’s verdict 
forecloses further consideration of it. United States V. GUueer, 
816 U.S. 60 (1942). 
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Viewing this evidence alone in the light most favonible 
to the Government, the jury could reasonably conclude fha) 
the defendant was guilty of conspiracy. See, I’nifnf Statvs 
V. Itiiiz, 477 P.2d 918 (2d Cir. 1973) ; Cnitctl NtatiH v. 
Valabro, 449 F.2d 885 (2d Cir. 1971), cert, ttcnie,!, 404 L'.S. 
1047 (1972); United States v. Calarco, 424 F.2d 6.')7 (2d 
Cir. 1970), cert, denied, 400 U.8. 824 (1970). 

Wilson further argues that .Simpson was the only 
goveinnient witness who testifle<l to the conspiracy, and 
that his own testimony contradicted Simpson’s. But the 
uncorroborated testimony of a single witness is sufficient 
to support a conviction, cf., United States v. Tyminski 4IS 
F.2d 1060 (2d Cir. 1969), cert, denied, 379 I'.s. 107r> 
(1970), and in this case Simpson was corrolioratwl bv 
judicial and extra judicial admissions of the defendant. 


Wilson also incorrectly assumes that the Government 
must pi-ove all of the alleged overt acts set forth in the 
indictment, instead of only one. Defendant reasons that, 
having acquitted on the substantive count, the jnrv could 
not have found overt act number tbiw, i.e., that de'femlant 
delivered the package to Simpson. Assuming this reasoning 
were valid, which it is not,* the Government still proved 
the remaining overt acts. 


POINT II 

The claimed inconsistency in the jury's verdict is 
no ground for reversal. In any event, there was no 
inconsistency. 

Wilson’s ai-gument that the jury’s verdict was incon¬ 
sistent has been universally rejected as a ground for rc-- 
versal. Dunn v. United States, 284 U.K. 3!*(l (1932) ; United 
Stoles V. Fox, 433 F.2d 1235, 1238, n. 21 (D.C. Cir. 1970). 


• See Point II, infra. 
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Wilson nevertheless asserts that his conviction of con- 
spii-acy to distribute narcotics cannot stand in view of the 
verdict of acquittal on the substantive count. This Court 
squarely faced this precise contention in United Staten v. 
Carbone, 378 F.2d 420, 422 ( 2d Cir. 1967), cert, denied, 389 

U. S. 914 (1967), and forbade “allowing the acquittal to 
upset or even to affect the simultaneous conviction.” 
Accord, United Staten v. Bandel, 464 F.2d 679, 681 (2d 
Cir. 1972), cert, denied, 409 U.S. 984 (1972) ; United Staten 

V. Catalano, 439 F.2d 1100, 1102 (2d Cir. 1971), cert, denied, 
404 U.S. 826 (1971); United Staten v. Abramn, 427 F.2d 
86 , 90 (2d Cir. 1970), cert, denied, 400 U.S. 832 (1970); 
United Staten v. Tyminnki, nupra at 1061; United Statcn v. 
Schor, 418 F.2d 26, 28 (2d Cir. 1969). 

Furthermore, Wilson’s contention rests on the faulty 
premise that “the jury demonstrated its disbelief of Speciul 
.Vgent Simpson’s testimony and the Qovernment cas<* as u 
whole,” by rendering a verdict of acquittal on the sulmtan. 
five count (Appellant’s Brief at 8). To the contrary, the 
jury merely found that Wilson was not the “boss” or “co- 
boss” in the heroin transaction, and thus acquitted on the 
suhstuntive count in accordance with erroneous instructions 
from the Court.* Wilson’s attempt to bootstrap the ac- 
•luittul into a reversal on the conspimey count is thus en¬ 
tirely frivolous, as no inconsistency can be shown to exist. 


* In response to a note from the jury, Judge Lasker delivered 
supplementary instructions on the substantive count. Engaging 
in colloquy with the jurors about the meaning of "constructive 
possession" of narcotics, and totally ignoring the “aiding and 
abetting” and Pinkerton theories of criminal liability, the judge 
charged the jury that "Control means control. Control doesn’t 
mean having a hand in something. Control means you are the 
boss. Or co-boss, at least" (Tr. 368). The jury rendered its 
verdict only minutes later. 







CONCLUSION 

The judgment of conviction should be affirmed. 

Uespeftfiilly HubmittwJ, 

Paul J. (’urea::, 

United UtateH Attorney for the 
tiOHthern Diatrict of New York, 
Attorney for the United States 
of America. 

David A. Cutnbb, 

H. Andrew Hchapfbu, 

Assistant United States .Ulot'neys, 

Of Counsel. 






